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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in tre foliowing way :

HRG WROR BT 0 J[@ed :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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Ih case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty aliowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

' of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the Ol0 and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the ‘amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of GEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Servics Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380.016.7in case of
appeals other than as mentioned in para-2(i) (a) above. ' ,:-"f’,\‘f?" N
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least shoulid be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lag, 5 Lac to'50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any. nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt: As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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Ohe copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
O of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related' matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a

" mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Infinium Motors Pvt. Ltd., 842, Nr. YMZA Club, S. G. Highway,
Ahmedabad (hereinafter referred to as the ‘appellants’) have filed the present appeal
against the Ofder—in-Original number AHM-SVTAX-000-I1C-011-16-17 " dated
04. 08 2016 (here/nafter referred to as ‘impugned order’) passed by the Joint
Commlssmner, Service Tax, Ahmedabad (hereinafter referred to as ‘adjudicating

authority’);

2, The facts of the case, in brief, are that during the course of audit, it was

detected that the appellants had failed to discharge their Service Tax liability
_ correctly for the years-2010-11, 2011-12 and 2012-13 by way of suppressing the
income reco_rded’in their books of account and showing wrong figures in the ST-3
returns filed by them. On being pointed out by the audit officers, the appellants
agreed to the objection and paid ?8,71,467/- (amount short paid and detected by
the audit officers) on 27.09.2014 from Cenvat credit account but did not pay interest

of the said amount of Service Tax.

3. ° Thus, a show cause notice, dated 10.09.2015, was issued to the appellants
which was adjudicated by the adjudicating authority vide the impugned order. The
adjudicating authority, vide the impugned order, confirmed the Service Tax demand

of %8,71,467/— under Section 73(1) of the Finance Act, 1994 and ordered to-

appropriate the said amount already paid by the appellants. The adjudicating
- authority further confirmed the demand of interest of %5,00,419/- under Section 75
of the Finance Act, 1994 for delayed payment of the amount ?8,71,467/—. He
further imposed an equivalent penalty under Section 78 of the Finance Act, 1994,

4, Being aggrieved .with the impugned order the appellants have preferred the
present appeals. The appellants have submitted that the proceedings initiated
against the appellants were unauthorized as no show caus= notice was permissible to
be issued under Section 73(1) of the Finance Act, 1994 when the appellants had
discharged the liability of short payment of Service Tax. ~hey however, admitted to
the fact that the said amount was paid on being pointed out by the audit officers of
the department. Thus, the impugned order, passed for the liabilities like interest and
penalty, is equally unauthorized and impermissible. The appellants further claimed
. that the adjudicating authority has committed an error in demanding interest of ¥
5,00,419/- though the interest liability in the case was only to the tune of T
57,672/-. They stated that the short payment of ?8 71,467/- arose only because
the difference between the taxable value as per the books of accounts and the
taxable value declared in ST-3 returns could be ascertained only when the accounts
were finalized by the statutory auditors. Since the above short paid amount involved
3 financial years, the appellants had submitted details of CENVAT credit lying
unuEilized in the books of accounts during-each financial year which clearly indicatés

that there was no actual short payment of Service Tax during the financial years of .
2011-12 and 2012-13 as a large amount of CENVAT credit was lying in their CENVAT -
account during these two years. The only short payment occurred in the financial ‘

year 2010-11. Thus, interest liability would accrue only when the appellants had no

* balance of CENVAT or cash for being utilized towards the tax liability. The interest
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" 4 liability, therefore, would not arise in the present case as the appellants debited the
tax amount at a later point of time though adequate credit in CENVAT was otherwise

lying available with them:.

5. ‘Personal hearing in the matter was granted and held on 19.06.2017. Smt.
Shilpa P. Dave, Advocate, appeared before me on behalf of the appellants and
reiterated the contents of appeal memo and requested -o set aside the impugned

order.

6. I have carefully gone through the facts of the case on records, grounds .of
- appeal in the Appeal Memorandum and oral submissions made by the appellants at
the time of personal hearing. I find that the appellants had short paid Service Tax for
the periods 2010-11, 2011-12 and 2012-13 and on being pointed out by the audit
officers of the department, they paid the short paid amount from their CENVAT credit
account and refrained from paying the interest arising out of the late payment. The
adjudicating authority, vide the impugned order, confirmred the short paid Sérvice
Tax and demanded interest of ?:5,00,419/- under Section 75 of the Finance Act,
1994 for delayed payment of the amount ?8,71,467/~ and imposed an equivalent
penalfy under Section 78 of the Finance Act, 1994, The appellants, in their argument
claimed that the short paymenf occurred unintentionally as the difference of Service
Tax due and Service Tax paid could be ascertained by tae statutory auditors. The
appellants, in this regard, failed to clarify as to whether the statutory auditors could
actualiy ascertain the difference or otherwise. Because, the act of short payment of
duty continued for three financial years viz. 2010-11, 2011-12 and 2012-13 and
could have continued for long had the departmental auditors did not conduct audit in
their premises. It is a sure fact that the appellants were very m'uch in knowledge of
the act committed by them and that is the reason they paid the short paid amount
immediately after being pointed out by the departmental officers. This raises a
question in my mind that whether the statutory audito-s did perform their task

' sincerely or tried to ignore the folly at the behest of the appellants.

7. Further, coming to the issue that the appellants are not supposed to.pay
interest as they were having sufficient balance in their CENVAT account, I quote the
contents of Rule 8(3), Central Excise Rules, 2002, where it is stated that if the
assessee fails to pay the amount of duty by due date, he shall be liable to pay the

outstanding amount along_with interest in terms of rate fixed under section 11AB of

the Act on the outstanding amount, for the period starting with the first day after
due date till the date of actual payment of the outstanding amount. Thus, it is quite
clear that the appellants are liable to pay .interest on the Service Tax amount short
paid by them intentionally. The appellants also stated that the Hon'ble Karnataka-
High Court and Hon'ble Punjab High Court have considered the cases where CENVAT
- credit was wrongly taken but not utilized by the assessee. However, in the present
case, the appellants have utilized the CENVAT credit wrongly i.e. late payment of
' tax. And where the CENVAT credit has been taken [and] utilized wrongly, the same
along with interest shall be recovered from manufacturer or the provider of the
output service and the provisions of sections 11A and 11 AA] of the Excise Act or
sections 73 and 75 of the Finance Act, shall apply mutatis mutandis for effecting

such recoveries. If the ‘amount’ which is payable under rule 6 of Cenvat Credit Rules
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is not paid, the same can also be recovered along with interest. Section 11A of
Central Excise Act and section 73 of Finance Act provide for recovery of duty and
service tax respectively. Section 11AB of Central Excise Act and section 75 of
Finance Act, 1994 provide for interest for delayed payment. In Pratibha Processors v.
UOT it was observed - ‘In fiscal statutes, the impbrt of the words ‘tax’, ‘interest’,
‘penalty’ etc. are well known. They are different concepts. Tax is the amount payable
as a result of the charging section. It is a compulsory exaction of money by a law.
Penalty is ordinarily levied on an assessee for the some contumacious conduct or a-
deliberate violation of the provisions of the particular statute. Interest is
. compensatory in character and is imposed on an assessee who has with held
payment of any tax as and when it is due and payable. The-levy of interest is geared
to actual amount of tax withheld and the extent of delay in paying the tax on due
date. Essentially, it is compensatory and different from penalty — which is penal in
character. Thus, in view of the above discussion, I conclude that the adjudicating
authority has very rightly demanded interest and imposed penalty under Section 75

and 78 respectively of the Finance Act, 1994.

8. Accordingly, as per the above discussion, I do not find any reason to interfere

in the impugned order and reject the appeal filed by the appellants.
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9. The appeals filed by the appellant stand disposed off in above terms.
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